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RESPONSE TO MR. ROBERT FROMER 

 

In his written comments, Mr. Fromer globally asserts that the EIE is inadequate relative to 

analysis of the existing environment and impacts and more specifically associated with storm 

sewers (including surface water quality) and energy.  Mr. Fromer attributes such inadequacies to 

funding limitations imposed upon the consultant in developing the EIE under contract to UCHC. 

It is noted that UCHC retained consultant services through its standard procurement process.  No 

funding limitations were articulated to the consultant team prior to or during contract 

development. 

 

Mr. Fromer's specific comments relate to stormwater and energy.  These are addressed below. 

 

STORMWATER 

 

1. Fromer Comment #1 - Mr. Fromer asserts that pollutant concentrations should be estimated through 

use of a computer model, such as the one developed by Dr. Robert DeSanto, for which Mr. 

Fromer submitted supporting documentation from the Connecticut Busway Project. Mr. Fromer 

contends that modeling results and compiled databases of other projects should be used to determine 

likely reductions in pollutants as a result of proposed stormwater best management practices. 

 

Application of the referenced DeSanto model algorithm is not an appropriate tool for this project, 

nor is it a scientifically proven approach to evaluating stormwater. This issue was taken up in a 

number of administrative and legal proceedings in Connecticut, including Fort Trumbull 

Conservancy LLC vs. City of New London, et al. (State of Connecticut Appellate Court) and the 

very recent DEEP decision by the Office of Adjudications regarding the Connecticut Busway 

(January 31, 2012). 

 

In his September 23, 2010 Articulation explaining why the case of Fort Trumbull Conservancy 

LLC was summarily dismissed, Judge Miller, referring to the testimony and methodology 

provided by Dr. DeSanto, states ".. . the problems with the methodologies they [the plaint7 

employed were so dramatic that it is highly unlikely that their testimony would have been permitted 

after a Porter hearing." 

 

The January 31, 2012 Busway decision states "Most of his testimony focused on how vehicles or 

buses pollute stormwater, however, DeSanto has no expertise in vehicular operation, the alleged 

source of the pollutants that would appear in stormwater. As to his assessment of pollutants, DeSanto 

's analytical methodology was based on data developed more than thirty years ago, and, when 

challenged, was not able to establish its credibility." 

 

2. Fromer Comment #2— Mr. Fromer suggests that the stormwater collection and treatment system 

train be provided in a more detailed fashion. 

 

The CEPA process is intended to be an early planning mechanism that enables input from regulators, 

stakeholders, and the interested public in the early stages of a project. 
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Development of detailed engineering plans of stormwater collection and treatment systems are 

appropriate during the design phase of a project and will be required through the Flood 

Management Certification process administered by DEEP; however, their development at this 

juncture is premature. 

 

3. Fromer Comments #3. #4. and #6— Mr. Fromer suggests that additional background should be 

provided for the DEEP's B/A classification of surface waters. He further asserts that the EIE fails 

to establish the methodology intended to meet the state's anti-degradation policy and similarly 

fails to provide a mass analysis of pollutants in the existing surface waters to determine whether 

they have capacity to tolerate further mass loading from stormwater runoff. 

 

The watershed that drains to the subject watercourse is densely developed and includes a 

substantial land area that is outside of the UCHC campus. The EIE provides background 

information relative to the unnamed watercourse, its water quality classification, and potential 

historic and present day sources of degradation. However, the EIE focuses on the UCHC campus 

relative to the proposed action and its potential to cause environmental impact. It does not, nor 

is it required to include extensive analysis of the history of water quality within the watercourse. 

 

The intent and purpose of the EIE is to identify, assess, and mitigate potential significant impacts 

that may result from the proposed action. The land areas upon which the proposed activities will 

occur were originally developed in the 1960s and 1970s, absent modern day stormwater quality 

controls. The proposed hospital tower development will reduce the impervious area as compared 

to existing conditions. The proposed ACC and genomics laboratory facilities will employ state-

of-the-art stormwater management controls, which represent an improvement over existing 

conditions. Finally, numerous multilevel parking structures are proposed, which will expose fewer 

vehicles to the elements, thus reducing the interaction of stormwater runoff with parking surfaces. 

Given this combination of factors, UCHC contends that this project will meet the state's anti-

degradation policy and, thus, no further analysis of pollutant loading in the receiving 

watercourse is warranted. 

 

4. Fromer Comment #5 - Mr. Fromer asserts that the detailed data and monitoring results that form 

the basis of referenced published documentation were omitted from the EIE and, therefore, 

challenges the EIE's credibility. Specific reference is made to the publication entitled 

Environmental Resource Inventory and Plan, published by the Town of Farmington. 

 

The EIE relies on many existing data resources, including mapping, regulations, guidance 

documents, reports, and published scientific data. Independent verification, analysis, and 

inclusion of these resources and the databases upon which they are based is not warranted, is not 

the standard required by CEPA, and is not in keeping with the intent of the Act to convey 

information in a clear and concise manner. 

 

5. Fromer Comment #7— Mr. Fromer correctly notes that water use is reported as a percentage of the 

MDC's average daily water demand and not during drought conditions. 

 

Safe yield of water supplies in Connecticut is evaluated for the 100-year drought condition. The 
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MDC's safe yield is greater than its current average daily demand and, therefore, the projected 

water demand of the proposed facilities at UCHC as a percentage of current average day 

demand is actually greater than when evaluated against safe yield. In either case, the water 

demand from the proposed project is a very small percentage (less than one half of one percent) 

of the MDC's total supply. 

 

6. Fromer Comment #8— Mr. Fromer asserts that incorporating appropriate stormwater 

management technologies to minimize adverse impacts of runoff on surface or ground waters 

requires analysis of pollutant loads from origin to discharge based on removal efficiencies of best 

management practices technologies and a maintenance plan with dedicated funding sources. 

 

Incorporating appropriate stormwater management technologies does not, in fact, rely upon an 

analysis of pollutant loads from origin to discharge, nor is this type of analysis required by DEEP 

regulations, guidance documents, or permitting processes. Stormwater management technologies 

to be employed at UCHC will be appropriately developed during the design process and will be 

vetted through and comply with applicable regulatory permitting processes. 

 

This issue was raised in the aforementioned Connecticut Busway Project, for which Mr. Fromer 

provided documentation. The DEEP adjudicated decision states the following: 

 

"The DOT did not prepare a pollution loading analysis for potential pollutants in stormwater runoff. 

Consistent with industry standards and the requirements for its application, the DOT designed 

stormwater treatment practices and systems where neededfor the proposed Busway project in 

accordance with the DEEP 2004 Stormwater Quality Manual (SWQM). The 

 

SWQM which describes various drainage systems, is the most comprehensive document that guides 

highway design engineers and regulatory agencies on various methods that are useful to protect the 

waters of the State and was used by the DOT to employ best management practices to protect 

wetlands and watercourses in the design of the Busway. The goal of removal of eighty percent of 

total suspended solids (TSS) outlined in the SWQM is the standard in the industry. No evidence was 

presented that challenged the reliability, basis or science underlying the SWQM" 

 

The Decision goes on to state: 'Mr. Fromer claims that in order to protect wetlands and 

watercourses, the Stormwater Quality Manual (SWQM) requires the DOT to perform a "pollution 

load analysis "for each potential pollutant in stormwater runoff. Without such analysis, he contends 

that the Busway 's impact upon the environment is undetermined and the application remains 

incomplete. Neither General Statutes §22a-41 nor its implementing regulations require such an 

analysis. The application was not incomplete without it." 

 

7. Fromer Comment #9— Mr. Fromer suggests that the updated Stormwater Management Plan for 

UCHC should be included in the EIE. 

 

The Stormwater Management Plan, when completed, will be a public document that will support 

Flood Management Certification at UCHC. This document assesses stormwater quantity and 

flow rate and evaluates the capacity of the existing storm sewer system through complex modeling 
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computations. Inclusion of such data and analysis in an EIE does not serve to assess the 

potential of the project to cause significant environmental impact. 

 

8. Fromer Comment #10 
-
Mr. Fromer states that there is no 80% rule for total suspended solids 

removal in any statute, regulation, or guidance document. 

 

The reference to the 80% removal rate is consistent with a long-standing goal of the DEEP. In its 

scoping comments for this project, the DEEP states the following: "A goal of80 percent removal 

of total suspended solids from the stormwater discharge shall be used in designing and installing post-

construction stormwater management measures." This is consistent with the Busway decision 

quoted in response 6 above. 

 

9. Fromer Comment #11 - Mr. Fromer asserts that the DEEP requires use of the Storm Water Quality 

Manual (SWQM), which has been ignored in the ETE, as has the inclusion of specifications for 

treatment measures. 

 

The DEEP's SWQM was considered in the development of the EJE and is reflected in the 

narrative. The SWQM is included as one of the references in Section 7 of the EIE. 

Application of the SWQM and development of specifications are appropriate measures to be taken 

in the detailed design phase of the project. They are premature in a planning document such as an 

EIE. 

 

10. Fromer Comment #12 - Mr. Fromer notes that a decrease in impervious area does not necessarily 

translate to a decrease in pollution and suggests again that a detailed design and analysis should be 

included in the EIE. 

 

The anticipated decrease in impervious area, combined with a decrease in exposed parking 

surface, is desirable with regard to stormwater quality. The type of design and analysis that Mr. 

Fromer suggests is part of any sound engineering design process, a process that will be undertaken 

for this project following completion of the EIE process and prior to construction. 

 

ENERGY 

 

11. Fromer Comments #13 and #14 - Similar to his comments relating to stormwater, Mr. Fromer 

suggests that an analysis be undertaken of the life cycle of energy to supply the proposed facilities. 

By way of example, he describes the complex process of producing a single pencil. 

 

The type of analysis suggested by Mr. Fromer would not provide useful information 

regarding the future consumption of energy by the proposed development or the potential of the 

project to cause significant environmental impact. Further, while quantification of energy saved by 

increasing efficiencies may be of interest, it is outside of the charge of the CEPA process. 



 

 

ROBERT FROMER 

EJD, MSEE, P.C., P.E., R.E.P. 

P. O. Box 71, Windsor, Connecticut 06095 

E-mail: saintrobert@comcast.net 

 
March 5, 2012 

 
Mr. Lawrence D. McHugh, Chair 
Board of Directors 
Members of the Board of Directors 
University of Connecticut Health Center 
263 Farmington Avenue 
Farmington, Connecticut 06030 
 

Re: Rebuttal to Reply from Milone & MacBroom to Comments by Robert 
Fromer on the Environmental Impact Evaluation for the University of 
Connecticut Health Center’s New Construction and Renovation Project, 
MMI #1958-58, December 2011 

 
Dear Chairman: 
 

The following is my rebuttal to the replies by Milone & MacBroom (“M & M”) to my 
comments on the incompleteness and poor quality of the Environmental Impact Evaluation 
(“EIE”) for the New Construction and Renovation Project. 
 

First, it is noteworthy that the replies that I received were unsigned and no person 
who offered the responses was identified. 
 

Second, implementation of the state policy pursuant to the Connecticut 
Environmental Policy Act (“CEPA”), section 22a-1a(b) provides the crucial basis and 
purpose for preparation of a comprehensive EIE: 
 

In order to carry out the policy set forth in sections 22a-1a to 22a-1f, inclusive, 
it is the continuing responsibility of the state government to use all practicable 
means, consistent with other essential considerations of state policy, to 
improve and coordinate state plans, functions, programs, and resources to the 
end that the state may: (1) Fulfill the responsibility of each generation as 
trustee of the environment for succeeding generations; (2) assure for all 
residents of the state safe, healthful, productive, and esthetically and culturally 
pleasing surroundings; (3) attain the widest range of beneficial uses of the 
environment without degradation, risk to health or safety, or other undesirable 
and unintended consequences; (4) preserve important historic, cultural, and 
natural aspects of our Connecticut heritage, and maintain, wherever possible, 
an environment which supports diversity and variety of individual choice; (5) 
achieve an ecological balance between population and resource use which will 
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permit high standards of living and a wide sharing of life's amenities; (6) 
enhance the quality of renewable resources and approach the maximum 
attainable recycling of depletable resources; and (7) practice conservation in 
the use of energy, maximize the use of energy efficient systems and minimize 
the environmental impact of energy production and use. 

 
Third, it is important to provide the essential statutory requirements for preparation of 

an EIE found in the Connecticut General Statutes, section 22a-1b(c), which distinguishes 
between analysis, description and evaluation based on analysis and description: 
 

Each state department, institution or agency responsible for the primary 
recommendation or initiation of actions which may significantly affect the 
environment shall in the case of each such proposed action make a detailed 
written evaluation of its environmental impact before deciding whether to 
undertake or approve such action.  All such environmental impact 
evaluations shall be detailed statements setting forth the following: (1) A 
description of the proposed action which shall include, but not be limited to, a 
description of the purpose and need of the proposed action, and, in the case 
of a proposed facility, a description of the infrastructure needs of such 
facility, including, but not limited to, parking, water supply, wastewater 
treatment and the square footage of the facility; (2) the environmental 
consequences of the proposed action, including cumulative, direct and 
indirect effects which might result during and subsequent to the proposed 
action; (3) any adverse environmental effects which cannot be avoided and 
irreversible and irretrievable commitments of resources should the proposal 
be implemented; (4) alternatives to the proposed action, including the 
alternative of not proceeding with the proposed action and, in the case of a 
proposed facility, a list of all the sites controlled by or reasonably available to 
the sponsoring agency that would meet the stated purpose of such facility; 
(5) an evaluation of the proposed action's consistency and each alternative's 
consistency with the state plan of conservation and development, an 
evaluation of each alternative including, to the extent practicable, whether it 
avoids, minimizes or mitigates environmental impacts, and, where 
appropriate, a description of detailed mitigation measures proposed to 
minimize environmental impacts, including, but not limited to, where 
appropriate, a site plan; (6) an analysis of the short term and long term 
economic, social and environmental costs and benefits of the proposed 
action; (7) the effect of the proposed action on the use and conservation of 
energy resources; and (8) a description of the effects of the proposed action 
on sacred sites or archaeological sites of state or national importance. . . . 

 
(Emphasis added.) 
 
Milone & MacBroom Introduction Response, page 1. 
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“Mr. Fromer attributes such inadequacies to funding limitations imposed upon the 
consultant in developing the EIE under contract to UCHC.  It is noted that UCHC retained 
consultant services through its standard procurement process.  No funding limitations were 
articulated to the consultant team prior to or during contract development.” 
 
Fromer Rebuttal to Introduction Response, page 1. 
 

The funding was based on a bid package, which included preparation of the 
Environmental Impact Evaluation (“EIE”) pursuant to the Connecticut general Statutes, 
section 22a-1b(c).  See RFP –Environmental Engineer Services for the UCHC New 
Construction and Renovation (Project #901590) for University of Connecticut Health Center, 
Farmington, CT (“In accordance with your Contract for On-Call Environmental Engineering 
Services (005) and the Terms & Conditions and rates therein, please provide a proposal for 
the RFP”) dated June 6, 2011.  Milone & MacBroom was not provided unlimited funds to 
prepare the EIE; rather the company based its fee on the Scope of Basic Services in the 
RFP, requested tasks, comprehensive services, time is of the essence requirements, and 
contract negotiations for preparation of the EIE and Stormwater Quality Management Plan. 
 
STORMWATER 
 
1. M & M Response #1 to Fromer Comment #1. 
 

In his September 23, 2010 Articulation explaining why the case of Fort Trumbull 
Conservancy LLC was summarily dismissed, Judge Miller, referring to the testimony and 
methodology provided by Dr. DeSanto, states ".. . the problems with the methodologies they 
[the plaint7 employed were so dramatic that it is highly unlikely that their testimony would have 
been permitted after a Porter hearing." 
 

The January 31, 2012 Busway decision states "Most of his testimony focused on how 
vehicles or buses pollute stormwater, however, DeSanto has no expertise in vehicular operation, 
the alleged source of the pollutants that would appear in stormwater.  As to his assessment of 
pollutants, DeSanto 's analytical methodology was based on data developed more than thirty 
years ago, and, when challenged, was not able to establish its credibility." 
 
Fromer Rebuttal #1 to M & M Response #1. 
 

The Connecticut General Statutes, section 22a-427 reads as follows: “No person or 
municipality shall cause pollution of any of the waters of the state or maintain a discharge of 
any treated or untreated wastes in violation of any provision of this chapter.” 
 

The EIE is incomplete because there is no quantitative evidence to support the 
presumptive conclusions that the Best Management Practices will improve water quality. 
 

It is common knowledge that “Cars wear out and water runs down hill” 
resulting in stormwater pollution.  Water quality has two basic classification methods: 
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subjective and objective.  The CEPA process is intended to be an early planning mechanism 
that enables input from regulators, stakeholders, and the interested public in the early 
stages of a project.  The Connecticut General Statutes, §22a-423 provides the subjective 
version, which is a purely descriptive characterization of properties.  The objective 
classification quantifies pollutant loads by their mass/weight (milligrams) and their 
concentration in stormwater by mass/weight per unit volume of water, e.g., milligrams per 
liter.  There are no Connecticut standards or criteria for the quality of stormwater runoff at 
the point of discharge to watercourses; the water quality criteria in the Connecticut Water 
Quality Standards (“WQS”) only apply to the receiving watercourses.  Therefore, a metric 
determination of pollutant impacts on water quality requires quantitative testing and 
modeling. 
 

The Dr. Robert DeSanto methodology of predicting the water quality impact of 
vehicular traffic is entirely based on using the Scientific Method3.  In the case of the Busway 
project, it is based on the cumulative analysis by scientists around the world whose 
quantifiable testing, analysis, and scientific logic is the most reasonable means of predicting 
the stormwater pollution impacts that will most probably result from the proposed 
construction and operation of the proposed Busway.  These findings of scientific fact must 
be based on the scientific literature used by the De Santo Methodology because the Busway 
proponents and their consultants have been un able to provide any scientific evidence of 
their testing or analysis of relevant and quantified findings to assess the existing water 
quality nor the predictable contribution of new pollutants to that water quality that will be 
reasonably and scientifically expected to degrade runoff from the proposed Busway. 
 

The conclusions of the Busway proposal that pertains to stormwater quality and its 
management by physical or biological means is not scientifically supported or supportable 
because the conclusions offered by the proponents are absent of scientific logic or practice.  
They are offered as untested, unverified and simply erroneous opinions of unacceptable, 
unscientific, undetailed, and thus unproven opinion.  Those opinions of the Busway 
proponents have no foundation in the scientific testing and findings of the more than thirty 
years of such data and scientific literature that form the basis of the De Santo Methodology 
as has been documented in the hearing record of this case. 
 

The allegation the “… De Santo has no expertise in vehicular operation, the alleged 
source of the pollutants that would appear in Stormwater” reveals how misguided the 
Busway proponents are because they are unable to recognize that all of De Santo’s findings 
are based on the empirical scientific testing, quantification, and analysis of the collective 
observations that he and other scientists have accumulated over more than three decades 
of studying vehicular traffic and its environmental consequences on stormwater quality and 
its manifold environmental impacts. 
 

M & M has misdirected attention from the prime issues.  The model that M&M should 

                                            
3
 "The Scientific Method" is a method or procedure that has characterized natural science since the 17th 

century, consisting of systematic observation, measurement, and experiment, and the formulation, testing, and 
modification of hypotheses (Oxford English Dictionary). 
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use for pollution analysis is immaterial.  Dr. DeSanto uses the United States Environmental 
Protection agency’s model.  What does matter is that M&M employ a known computer 
model for prediction of stormwater contamination.  For example, what is the concentration of 
pollutants in the receiving waterbodies and what is the traffic generated pollutant load 
expected deposited from vehicles using the parking garages and parking spaces?  Also, 
what are the predicted pollutant concentrations of such contaminants for a given storm 
event after treatment?  Additionally, what is the performance efficiency of the Best 
Management Practices used for treating the polluted stormwater runoff? 
 

M & M has merely provided presumption conclusions without supporting evidence.  
Such conclusions are speculative, at best.  As a result, M&M’s conclusions, which are 
lacking in substantial evidence, are arbitrary and capricious.  See Lord Family v. Inland 
Wetlands and Watercourses Commission, 288 Conn. 669, 672 (2008).  In Lord, the 
Supreme Court sustained the plaintiffs appeal holding that the record was devoid of any 
evidence that the use of certain roads would or was likely to contaminate the water and that 
there is no evidence in the record constituting anything more than speculation that the 
construction vehicles will compromise the existing culvert.  The court concluded that the 
commission's decision was not supported by substantial evidence and was arbitrary and 
capricious. 
 

There is no evidence that the project will meet the Numerical Water Quality Criteria 
for Chemical Constituents found in Appendix D of the Connecticut Water Quality Standards 
(“WQS”) and Criteria.  Nor is there any evidence that the project meets Anti-degradation 
Implementation Policy found in Appendix E of the WQS. 
 
2. M & M Response #2 to Fromer Comment #2: 
 

The CEPA process is intended to be an early planning mechanism that enables input 
from regulators, stakeholders, and the interested public in the early stages of a project. 
 
Fromer Rebuttal #2 to M & M Response #2. 
 

The underlying purpose of CEPA is to “ensure systematic consideration of 
environmental risks at the early stages of planning before the state commits its resources to 
the particular use of a site.”  Westport v. State, 204 Conn. 212, 220 (1987).  An EIE must be 
prepared early enough so that it can practically serve as an important contribution to the 
decision-making process and shall not be used to rationalize or justify decisions already 
made.”  (Emphasis added.)  Id., at 221.  M&M is engaged in the rationalization and 
justification of the decision to go forward with the project.  The CEPA requires UCHC to 
undertake programmatic pursuit of environmental assessments of their actions so as to 
"conserve, improve and protect [Connecticut's] natural resources and environment and to 
control air, land and water pollution in order to enhance the health, safety and welfare of the 
people of the state."  Id.  In other words, comprehensive preventive planning is essential to 
the process versus corrective planning after the environmental harm has occurred when the 
state must expend additional funds. 
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3. M & M Response #3 to Fromer Comment #3. 
 

The EIE provides background information relative to the unnamed watercourse, its 
water quality classification, and potential historic and present day sources of degradation. 
However, the EIE focuses on the UCHC campus relative to the proposed action and its 
potential to cause environmental impact.  It does not, nor is it required to include extensive 
analysis of the history of water quality within the watercourse. 
 
Fromer Rebuttal #3 to M & M Response #3. 
 

I reiterate that the EIE fails to provide a Stormwater Management Plan (“SWMP”) 
providing the methodology intended to meet the state's Anti-degradation Implementation 
Policy and Numerical Criteria for Chemical Constituents.  Similarly, the EIE fails to provide a 
mass analysis of pollutants in the existing surface waters to determine whether they have 
capacity to tolerate further mass loading from stormwater runoff.  M&M response still fails 
to determine the impacts on water quality from pollutant loading from the existing UCHC 
and the proposed expansion.  M&M just provides further narrative conclusions without 
probative evidentiary proof.  The undersigned does not seek the history of water quality, 
which is a false assertion from M&M. 
 

The 2004 Connecticut Stormwater Quality Manual published by the Department of 
Energy and Environmental Protection recommends the calculation of pollutant loads in 
Sections 9.2 and 9.3 as part of a SWQM. 
 
4. M & M Response #4 to Fromer Comment #4: 
 

The intent and purpose of the EIE is to identify, assess, and mitigate potential 
significant impacts that may result from the proposed action.  The land areas upon which the 
proposed activities will occur were originally developed in the 1960s and 1970s, absent 
modern day stormwater quality controls. 
 
Fromer Rebuttal #4 to M & M Response #4. 
 

What are the pollutant concentrations of the receiving waterbodies?  How do they 
compare to the WQS?  What will be the predicted pollutant concentrations for the 
waterbodies upon completion of the project.  See Gardiner v. Conservation Commission, 
222 Conn. 98, 109 (1992) (“even minimal harm is to be avoided”). 
 
5. M & M Response #5 to Fromer Comment #5: 
 

The EIE relies on many existing data resources, including mapping, regulations, 
guidance documents, reports, and published scientific data.  Independent verification, 
analysis, and inclusion of these resources and the databases upon which they are based is 
not warranted, is not the standard required by CEPA, and is not in keeping with the intent of 
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the Act to convey information in a clear and concise manner. 
 
Fromer Rebuttal #5 to M & M Response #5. 
 

My comment is still appropriate. 
 
6. M & M Response #6 to Fromer Comment #6: 
 

The proposed hospital tower development will reduce the impervious area as 
compared to existing conditions.  The proposed ACC and genomics laboratory facilities will 
employ state-of-the-art stormwater management controls, which represent an improvement 
over existing conditions.  Finally, numerous multilevel parking structures are proposed, which 
will expose fewer vehicles to the elements, thus reducing the interaction of stormwater runoff 
with parking surfaces.  Given this combination of factors, UCHC contends that this project 
will meet the state's anti-degradation policy and, thus, no further analysis of pollutant 
loading in the receiving watercourse is warranted. 
 
Fromer Rebuttal #6 to M & M Response #6. 
  

M&M, again, provides arbitrary and capricious conclusions based on speculations of 
improvements to water quality.  Where is the factual proof?  See  
 
7. M & M Response #7 to Fromer Comment #7: 
 

Mr. Fromer correctly notes that water use is reported as a percentage of the MDC's 
average daily water demand and not during drought conditions.  Safe yield of water 
supplies in Connecticut is evaluated for the 100-year drought condition. The MDC's safe 
yield is greater than its current average daily demand and, therefore, the projected water 
demand of the proposed facilities at UCHC as a percentage of current average day 
demand is actually greater than when evaluated against safe yield. In either case, the 
water demand from the proposed project is a very small percentage (less than one half of 
one percent) of the MDC's total supply. 
 
Fromer Rebuttal #7 to M & M Response #7. 
 

The M & M response should appear in the EIE; instead of just as a reply. 
 
8. M & M Response #8 to Fromer Comment #8: 
 

Mr. Fromer asserts that incorporating appropriate stormwater management 
technologies to minimize adverse impacts of runoff on surface or ground waters requires 
analysis of pollutant loads from origin to discharge based on removal efficiencies of best 
management practices technologies and a maintenance plan with dedicated funding 
sources. 
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Incorporating appropriate stormwater management technologies does not, in fact, 
rely upon an analysis of pollutant loads from origin to discharge, nor is this type of analysis 
required by DEEP regulations, guidance documents, or permitting processes.  Stormwater 
management technologies to be employed at UCHC will be appropriately developed during 
the design process and will be vetted through and comply with applicable regulatory 
permitting processes. 
 
Fromer Rebuttal #8 to M & M Response #8. 
 

M & M has failed to show the effectiveness of any proposed BMPs in removing any 
pollutants including 80% TSS in the EIE. 
 

Incorporating effective BMPs requires knowledge of the pollutant concentrations from 
origin to discharge because it is the only scientific methods to quantitatively determine the 
impact on water quality at the point of discharge since DEEP has not provided water quality 
standards for stormwater.  Further, the 80% Total Suspended Solid criteria is not embodied 
in the WQS.  Also, 20% of the 80% is colloidal particles, which are unsettleable by any 
treatment and become part of effluent.  The International Best Management Practices Data 
Base (available on the Internet at: www.bmpdatabase.org) provides the statistical 
performance for different BMPs for different chemical constituents.  Such information is 
crucial in quantitatively determining the impact on water quality. 
 

The DEEP Hearing Officer for the Busway project discredited the proven science 
used by Dr. DeSanto because she demonstrated a fundamental lack of understanding and 
knowledge about pollutants and pollution engineering.  The H.O.’s decision was a 
rationalization and justification of Governor Malloy’s wrongful decision to fund and construct 
the Busway project. 
 
9. M & M Response #9 to Fromer Comment #9 
 

Mr. Fromer suggests that the updated Stormwater Management Plan for UCHC 
should be included in the EIE.  The Stormwater Management Plan, when completed, will 
be a public document that will support Flood Management Certification at UCHC. This 
document assesses stormwater quantity and flow rate and evaluates the capacity of the 
existing storm sewer system through complex modeling computations. Inclusion of such 
data and analysis in an EIE does not serve to assess the potential of the project to cause 
significant environmental impact. 
 
Fromer Rebuttal #9 to M & M Response #9. 
 

The SWMP may be a public document but it won’t be subject to public review and 
comment as part of the comprehensive planning process.  It should be an attachment to the 
EIE.  The SWMP is being developed as a mitigation measures for contaminated stormwater 
pursuant to the SWQM. 
 

http://www.bmpdatabase.org/
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10. M & M Response #10 to Fromer Comment #10 
 

Mr. Fromer states that there is no 80% rule for total suspended solids removal in any 
statute, regulation, or guidance document.  The reference to the 80% removal rate is 
consistent with a long-standing goal of the DEEP.  In its scoping comments for this project, 
the DEEP states the following: "A goal of80 percent removal of total suspended solids from 
the stormwater discharge shall be used in designing and installing post-construction stormwater 
management measures."  This is consistent with the Busway decision quoted in response 6 
above. 
 
Fromer Rebuttal #10 to M & M Response #10. 
 

The Proposed Decision for the Busway project does not square with science.  The 
DEEP has not produced any published documentation establishing a goal of 80% TSS 
removal including the WQS.  In the absence of such published standard, the goal is simply 
speculative and problematical.  Nonetheless, M & M has not analytically proven that the 
design of its BMPs will achieve such goal.  See Fromer Rebuttal #1 
 
11. M & M Response #11 to Fromer Comment #11. 
 

Mr. Fromer asserts that the DEEP requires use of the Storm Water Quality Manual 
(SWQM), which has been ignored in the ETE, as has the inclusion of specifications for 
treatment measures. 
 

The DEEP's SWQM was considered in the development of the EIE and is reflected 
in the narrative. The SWQM is included as one of the references in Section 7 of the EIE.  
Application of the SWQM and development of specifications are appropriate measures to be 
taken in the detailed design phase of the project. They are premature in a planning 
document such as an EIE. 
 
Fromer Rebuttal #11 to M & M Response #11. 
 

Au contraire.  This is the only time that the public will have to comprehensively review 
environmental planning documentation; otherwise, planning becomes fragmentary.  All 
planning used for design should appear in the EIE.  The EIE means the evaluation of 
environmental impact evidence.  The components of an EIE are: (1) characterization of the 
environment, which is incomplete because the pollutant concentrations in the watercourses 
have not been established by testing and the existing energy consumed and Greenhouse 
Gases produced from current operation of the UCHC have not been provided; (2) evidence, 
rather than speculations, of the predicted impacts to the characterized environment; (3) 
consideration of feasible and prudent alternatives, which would cause lesser harm and (4) 
mitigation measures to lessen unavoidable impacts.  Also, the public will not have an 
opportunity to comment on the designs of BMPs because such calculations don’t appear on 
the documents.  This, then, requires the public to reverse engineer the designs. 
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12. M & M Response #12 to Fromer Comment #12. 
 

Mr. Fromer notes that a decrease in impervious area does not necessarily translate 
to a decrease in pollution and suggests again that a detailed design and analysis should be 
included in the EIE.  The anticipated decrease in impervious area, combined with a 
decrease in exposed parking surface, is desirable with regard to stormwater quality.  The 
type of design and analysis that Mr. Fromer suggests is part of any sound engineering 
design process, a process that will be undertaken for this project following completion of the 
EIE process and prior to construction. 
 
Fromer Rebuttal #12 to M & M Response #12. 
 

The hypothetical decrease in impervious area, combined with a decrease in exposed 
parking surface, is desirable with regard to stormwater quality.  But, WHERE IS THE 
PROOF? 
 
ENERGY 
 
13. M & M Response #13 to Fromer Comment #13. 
 

Similar to his comments relating to stormwater, Mr. Fromer suggests that an analysis 
be undertaken of the life cycle of energy to supply the proposed facilities.  By way of 
example, he describes the complex process of producing a single pencil. 

 
Fromer Rebuttal #13 to M & M Response #13. 
 

Does M & M believe that a magician suddenly appears and goes “poof” and 
miraculously the building appears.  In order to produce any product, building or otherwise, 
two basic ingredients are required: natural raw materials and a fuel supply.  The purpose 
of such life cycle analysis is to minimize consumption of energy and Greenhouse Gases at 
each stage of the processes from cradle to grave.  The EIE doesn’t even provide any 
information on current energy consumption for the UCHC.  Hence, characterization of the 
environment is incomplete.  See Connecticut General Statutes, section 22a-1b(c)(7) [the 
effect of the proposed action on the use and conservation of energy resources.] 
 
14. M & M Response #14 to Fromer Comment #14. 
 

The type of analysis suggested by Mr. Fromer would not provide useful 
information regarding the future consumption of energy by the proposed development or 
the potential of the project to cause significant environmental impact.  Further, while 
quantification of energy saved by increasing efficiencies may be of interest, it is outside of 
the charge of the CEPA process. 
 
Fromer Rebuttal #14 to M & M Response #14. 
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Au contraire.  See Connecticut General Statutes, section 22a-1b(c)(7) [the effect of 
the proposed action on the use and conservation of energy resources.]  Such requirement 
cannot be met without evidence rather than speculative conclusions. 
 
 

 
 
 

______________________________ 
Robert Fromer 
Environmental Consultant 
and Private Attorney General4 

                                            
4
 Greenwich v. Connecticut Transportation Authority, 166 Conn. 337, 343, 348 A.2d 596 (1974) (private 

attorney generals) 



APPENDIX B 
 

Comments of Robert Fromer on 
National Coast Guard Museum Pedestrian Overpass 

 
Legislative History of Water-dependent Uses 



CONNECTICUT COASTAL MANAGEMENT ACT 
 

LEGISLATIVE HISTORY: WATER DEPENDENCY 
 

In researching the legislative history of the CCMA, C.G.S. § 22a-91 et seq., I 
reviewed all the public acts since its inception in 1978 and investigated the transcripts of 
all legislative hearings and General Assembly debates for both houses. 

 
The current version of the CCM Act concerning the definition of "water-

dependent uses" in C.G.S., § 22a-93(16) resulted from Public Act 79-535.  A copy of the 
legislative transcript history card, Public Act 79-535, proceedings of the Connecticut 
House of Representatives on Thursday, May 24, 1979 and Senate on Thursday May 
31, 1979 for the 1979 session is available from the State Library. 

 
The Senate passed P.A. 79-535 without any deviations from the House version 

and unlike the House, which debated the distinction between "water-dependent uses" 
and "water-enhanced uses", it refrained from debate on this issue. 
 

In the House debate, Representative Kennelly introduced Amendment "M" (LCO 
8570).  The debate on the amendment, which was defeated by a vote of 35 for and 104 
against, appears in the proceedings from page 10285 to 10313.  The following is the 
pertinent part of the debate leading to its defeat: 
 

22 House Proceedings Part 29, pp. 10285-10297 
 

House Proceedings, May 24, 1979, Page 10286 
 

"SPEAKER ABATE: 
Rep. Anthony Truglia. 

 
REP. TRUGLIA: (145th) 

Thank you, Mr. Speaker.  The Clerk has an amendment LCO 8570.  
Would the Clerk please call and read. 

 
SPEAKER ABATE: 

The Clerk has in his possession an amendment LCO No. 8570, 
designated House Amendment Schedule “M”.  Would the Clerk please call the 
amendment? 

 
CLERK: 

LCO 8570 offered by Rep. Kennelly of the 1st, Rep. Truglia of the 145th. 
 

SPEAKER ABATE: 
Does the gentleman seek leave of the Chamber to summarize 

amendment? 
 

 



and future water-dependent use opportunities and we avoid use of unique 
and irreplaceable aquatic resources for activities which could just as well 
take place at upland locations.  While the mere fact that an activity is 
water-dependent does not mean that it should, without more, be deemed 
permittable … An activity which is not water-dependent is strongly 
discouraged by the CMA in the absence of a clear and substantial benefit 
to the general public' …The hearing officer appears to have concluded 
that the restaurant, sanitary facilities, and vending machines … are water-
dependent because they provide general public access to marine or tidal 
waters … In Maratta, supra, the applicant sought to moor a ferry boat in 
tidal waters of the Connecticut River for the purpose of operating a 
restaurant. He argued that the restaurant was water-dependent because 
the public could use it and it would therefore provide the `general public 
access' referred to in § 22a-93(16).  The Commissioner rejected that 
argument stating: 

 
The boat would operate as a restaurant, not a boat, and therefore direct 

access to the water clearly is not necessary for its operation. 
 

… I agree with the Staff and other parties that although placing a 
restaurant in the Connecticut River may well enhance the attractiveness 
and profitability of the restaurant, the same may be said for any use 
located in or on a river, and that fact does not make a non-water-
dependent use water-dependent. 

 
I see no reason to disturb the holding in Maratta, as the term water-

dependent cannot sensibly be construed differently.  The opening clause 
of § 22a-93(16) provides the definition of water-dependent uses and 
facilities; the activities following the phrase `including but not limited to' are 
examples of such uses and facilities and are therefore qualified by the 
definition.  Under the definition of § 22a-93(16), if an activity does not 
require direct access to, or location in, marine or tidal waters, it is not 
water-dependent.  Restaurants, vending machines, toilets, showers do not 
require direct access to water in order to function and therefore are not 
entitled to high priority in the allocation of coastal resources …" 
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